
CONSUMER PROTECTlON OIVIStON 
HOOVER BUILO1NG 

THOMAS J. MILLER 
A n O R N E I  GENERAL 

DES MOINES. IOWA 3 0 3 , s  
TELEPHONE: 3 ,  b Z B 3  -SvZ6 

TELEFAX: Sf=-202-6771 

August 20, 1997 

RE: ICCC Informal Advisory No. 85 
a) Fair Debt Collection Practices Act; 
b) Loan Documentation Fees 

Dear 

Thank you for your letter inquiring about H.F. 308, amending 
the Iowa Debt Collection Practices Act (IDCPA), and about loan 
documentation fees. The questions will be addressed in that order. 

H.F. 308 --  IOWA DEBT COLLECTION PRACTICES ACT 
You ask about the applicability of H.F. 308 to notices of 

overdrafts and to notices on consumer loans. 

First, it is import;ant to note that H.F. 308 does not enlarge 
the category of transactions to which the notice requirement 
applies, nor did it impose any new requirement with regard to 
written notices that did not exist prior to its effective date. 
Thus if the notice requirement applies to overdraft advances or 
loan accounts, I o w a  Code 5 537.7103(4)(b) also applied to them 
prior to the passage of H.F. 308. 

The Iowa amendment was drafted to track a 1996 amendment to 
the federal Fair Debt Collection Practices Act (FDCPA) which, in 
fact, lessened notice requirements.' Prior to the 1996 amendment, 
the federal notice was required to be on all communications, 

' Pub. L. 104-208 § 2305 (Sept. 30, 1996), amending the 
federal Fair Debt Collection Practices Act, 15 U.S.C. 5 1692e(ll). 



written and oral.' The intent and effect of the new amendment to 
the federal act is to require the notice only with respect to the 
initial communication. If the initial communication is oral, an 
oral notice is required, and the first written communication also 
requires the notice. But the warning is no longer required on 
subsequent collection communications. The amendment also 
statutorily eliminated the required notice on court pleadings.' 

In drafting the Iowa amendment to track the federal 
language, the sponsors added language providing that where the 
initial communication is oral, an oral notice must be given, to be 
followed by written notice only on the first written communication. 
Prior to H.F. 308, the Iowa notice requirement applied only to 
written communications, but it was required on all written 
communications, not just the initial one. 

Content of the Notice: With respect to the content of the notice 
in connection with oral communications, it may be useful for you to 
know that the-FTC has said that, so long as the collector clearly 
discloses he is seeking payment of a debt, "he need not state that 
all information will be used to collect a debt, since that should 
be apparent to the consumer."' However, the FTC Commentary to the 
FDCPA does not have binding force, and courts have disregarded it 
when they felt it conflicted with the plain meaning of the 
statute.= Hence the Commentary language may not provide a defense 
to a private suit on the issue, and some courts have held that both 
portions of the notice are required.' 

2 nCommunication" under the FDCPA is defined as "the 
conveying of information regarding a debt directly or indirectlyto 
any person through any medium. 15 U.S.C. 5 1692a(2). That 
definition includes oral, as well as written communication. See, 
e.g. FTC Commentary §§ 803 (1) -1, 807 (11) -1. 

The federal act, of course, applies only to third party 
collectors, while the IDCPA applies both to third party collectors 
and to creditors collecting their own debts. 

Given the breadth of the definition of "communicationti in 
the FDCPA, a dispute had arisen as to whether court documents were 
covered communications. The Supreme Court held that they were in 
Heintz v.  Jenkins, 131 L.Ed.2d 395 (1995). 

* FTC Commentary § 807 (11) -2. 

See, e.g. Heintz v. Jenkins, supra 

E.g. Seabrook v. Onondago Bureau of Medical Economics, 705 
F. Supp. 81, 86 (E.D. N.Y. 1989). 



The IDCPA also provides that the notice is not required where 
the disclosure would tend to embarrass the debtor. For example, 
when leaving a message with third parties, such a notice would not 
be appropriate, and well may violate other provisions of the 
IDCPA. ' 
I. Overdrafts 

Whether a bank's attempt to recoup funds advanced to cover an 
overdraft is subject to the notice requirement would appear to turn 
on the question of whether the advance constitutes a "debt" within 
the meaning of Iowa Code 5 537.7102(3). 

A covered debt is one which is a "consumer credit 
transaction, 'I or would be if it were payable in installments, or a 
finance charge was imposed. Thus, if an overdraft transaction 
meets four of the five prongs of the definition of a "consumer 
loan, it would be subject to the IDCPA. Before it can be a 
"consumer loan," however, it must first constitute a "loan," as 
defined under the ICCC. 

The ICCC defines a "loan" as any one of five types of debts or 
forbearance, of which the first would appear to apply to an 
overdraft situation.' 

(1) The creation of a debt by the lender's9 
payment of or agreement to pay money to the debtor or to 
a third person for the account of the debtor .... 

A bank's advance of funds to cover an overdraft would seem to meet 
this statutory definition of "loan," as the bank created a debtxo 
by paying money to a third person for the debtor's account. 

"Loans" which are "consumer loansv subject to the IDCPA are 
those which 

See Iowa Code § 537.7103(3). 

Iowa Code 5 537.1301 (25) (a) . 
A "lender" is a person who makes a loan. Iowa Code § 

537.1301 (23) . 
To avoid circularity, "debt" as used in this definition 

must be taken in its ordinary meaning. The Commentary to the 
definition of loan in the Uniform Consumer Credit Code describes 
this definition as continuing "the traditional concept of a loan as 
an advance of money. . . " Comment 5 1-301 (25) (1974 UCCC) . 










