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Dear

Please forgive me for the delay in responding to your letter
of March 25, 1997, which was referred toc me. Pleage be assured
that we try to be far more prompt than this, as I explained on the
phone, :

You asked for assistance in evaluating whether a health care
provider’s plan to assess a surcharge of 25% on accounts that are
being assigned for collection was proper under Iowa law.

The letter is not clear as to precisely how thig would work.
It appears as though what is envisioned is a one-time surcharge of
25% assessed as a collection fee. For example, if the consumer’s
obligation were $1000, a one-time $250 collection fee surcharge
would be imposed, with the $250 payable to the collection agency.?!
This response assumes that this one-time, flat fee is the charge at
isgue, and that it is a "default charge" or "collection fee," as
opposed to a "delinquency fee," or "finance charge" which might be
waived in the event of prompt payment.?

: ! Your letter does not appear to suggest that the 25% would
be a recurring charge applied to the outstanding balance on a
periodic basis until paid. If the 25% surcharge were an APR
applied to the debt, it would accrue interest at 2.083% per month -
- the monthly periodic rate which corresponds to a 25% APR. Were
that the form it would take, the consumer would be charged, for
example, $20.83 per month on a $1000 balance.

2 Cf. Iowa Code § 535.11, governing finance charges oOn
"accounts receivable," defined as "a debt arising from the retail
sale of goods or services or both on credit." Iowa Code §




The underlying premise of your letter is that the hospital
does not extend "credit" as that term is defined in Iowa Code §
537.1301(15), but you also state that the admission agreement
contemplates a reference to a collection agency only if the entire
bill is not paid "in a reasonable time." In light of that
practice, the guestion of whether the hospital may in fact extend
"credit" warrants attention.

Extending "Credit® as Defined by the ICCC and the Truth in Lending
Act ' ' :

The definition of *credit® under the ICCC is similar to that
under federal credit regulatory statutes, including the Truth in
Lending Act and the Equal Credit Opportunity Act (ECOA), so
interpretations of those statutes may be relevant.

The ICCC defineg credit breoadly, as the right to purchase
property or sexvices and dJdefer payment for them. Iowa Code
537.1301(15). The Truth in Lending Act defines "credit" as the
right to defer payment of debt or to incur debt and defer its’
payment.® The ECOA defines credit as the right to defer payment
of debt, incur debt and defer its payment, or purchase property or
services and defer payment therefor.*

The Iowa Supreme Court apparently has addressed this issue
directly only with reference to the dues provision of a membership
agreement. In State of Iowa ex rel Miller v. NFO, 278 N.W.2d 905
(Towa 1979), the court held that the organization’s membership
agreement did not allow deferment of dues, and hence the agreement
was not a "credit" transaction within the meaning of the ICCC.
Other '"pay-as-you-go" arrangements have similarly been viewed as
outside the scope of a "credit" transaction, under both the ICCC,
Truth in Lending and the ECOA.°®

535.11(5). |
> Reg. Z, § 226.2(a){14). See also 15 U.S.C.§ 1602(e).

* Reg. B, § 202.2(J). See algo 15 U:8.C. § 169%1a(d).
> Muchmore Equipment, Inc. v. Grover, 315 N.W.2d 92 (Iowa
1982) ({construction contract calling for balance in full upon
completion is not "credit" under ICCC). Cf Shaumyan v. Sidetex
Co., 900 F.2d 16 (2d Cir. 1990) {(construction contract calling for
progress payments as work is done is not credit undex ECOA); Hahn
v. Hank’s Ambulance Service, 787 F.2d4d 543 {llth Cir. 1986) (no
"credit® for TIL purposes where $5 charge was imposed for failure
to pay at time services were performed); See alsg Iberlin v. TCI
Cablevigion of Wyoming, 855 P.2d 716 (Wyo. 1993) {(billing for cable



However, with a service provider such as a hospital, the
billing practice may in £fact constitute a deferred payment
arrangement. If payment is indeed due upon discharge, that might
well be considered a "pay-as-you-go" transaction. However, if a
patient is allowed a "reasonable™ time to either pay or to make
arrangements to pay for the services subsequent to discharge, that
would appear to constitute "deferred" payment, as that word is
ordinarily understood.® That, in turn, would constitute the
"extension of credit."’

Should the extension of credit be involved, it is then
necessary to determine whether the accounts would constitute
"consumer credit transactions" subiject to the ICCC, This is
critical, as the collection surcharge would be prohibited if these
are consumer credit sales. Iowa Code § 537.3402 prohibits any
charges imposed as a result of default by the consumer other than
those authorized by the ICCC, except for reasonable repossession
- expenses.®

Consumer Credit Transagtions

- The ICCC governs "consumer credit sales.” . Under the ICCC,

services in advance is not credit under Wyoming Consumer Credit
Code) .

¢ To "defer" is defined as to delay, put off, postpone to a
future time, Black’s Law Dictionary (6th Ed. 19380)

? See, e.g. Bright v. Ball Memorial Hospital Association, 616
F.2d 328, 335-336 (7th Cir. 1980), rev’g in relevant part 463 F.
Supp. 152. (NB. One case relied upon by the Iberlin court, supra.
[Rogers Mortuary v. White, 594 P.2d 351 (N.M. 1979)] relied upon
the later reversed district court decision in Bright. Rogers
should therefore not be considered sound precedent.)

* Dpefault is defined by Iowa Code § 537.5109 as failure to
make a payment within ten days of the time required by agreement,
or failure to observe any other covenant which materially impairs
the consumer'’s prospect to pay amounts due under the transaction,
or materially impairs the creditor’'s rights in any collateral.

Delingquency charges are permissible within the limits
prescribed in Iowa Code § 537.2502,





















