IN THE IOWA DISTRICT COURT FOR POLK COUNTY

'STATE OF IOWA ex rel.

THOMAS J. MILLER,

ATTORNEY GENERAL OF IOWA,
99AG25112

~ BquityNo. CE SVLEF>

Plaintiff,
V.

VISION IMPROVEMENT TECHNOLOGIES,
INC., an Iowa corporation;

CLIFF ROSE, in his individual and
corporate capacities;

DAVID E. SYKES, in his individual and

corporate capacities; PETITION IN EQUITY

DAVID W. MURIS, in his individual and,
corporate capacities; and

GARY KOREF, in his individual and
corporate capacities,

N N N’ N N N N N N N S N N N N N S N S N N N N o o

Defendants.

The State of lowa ex rel. Attorney General Thomas J. Miller, through Assistant Attorney
General Steve St. Clair, states as follows for its cause of action against Vision Improvement
~ Technologies, Inc. (hereafter “VIT”) and the individuals named in the caption above.

INTRODUCTION

1. Vision Improvement Technologies sells the dream of casting off one’s glasses —
'~ quickly, easily, and without having to undergo worrisome surgery. The company sells this dream

in the form of the “See Clearly Method,” an assortment of eye exercises based largely on



discredited vision theories from another era. Although VIT can cite no scientifically valid testing
to answer the core question, “Does this really work?”, the company manages to sell the See
Clearly Method in volume through a combination of misleading and unfair marketing tactics,
including ekaggerated performance claims, false implications of scientific Validity, misleading
consumer testimonials, endorsements from financially-interested doctors, and a deceptively
presented “risk free” trial period that ends up obligating many consumers to pay hundreds of
dollars apiece for a product from which the consumer derives no benefit whatsoever. The
Attorney General seeks to halt the unfair and deceptive practices and obtain appropriate
reimbursement for consumers.

VENUE

2. Venue is proper in Polk County, Iowa, because Defendants do business in Polk County
N\

through VIT and one or more victims of the practices in question reside in Polk County. Iowa
Code § 714.16 (10) (2005).
PARTIES

3. Thomas J. Miller is the duly elected Attorney General of the State of Iowé.

4. VIT was incorporated in the State of Jowa on February 4, 1999. VIT has been
headquartered in Fairfield, Iowa since its inception.

5. Cliff Rose of Fairfield, lowa was one of the founders of VIT, is a part-owner of the
company, and has served as VIT’s Vice President of Sales. Rose has been a member of VIT’s
six-person Board of Managers since at least 2001. Rose has been a key participant in VIT since
the inception of the company, and his participation renders him legally responsible for the

violations of law alleged.



6. David E. Sykes of Fairfield, Ibwa was one of the founders of VIT, and acted as VIT’s
President and CEO from at least August 1, 2001 through July 1, 2003. Sykes was also a member
of VIT’s Board of Managers from at least 2001, and was a member of the three-person Executive
Committee of the Board from March 2001 until his severance from VIT on July 1, 2003. Sykes
was a key participant in VIT from the incepﬁon of the company until July 1, 2003, and his
participation renders him legally resi;onsible for the violations of law alleged to have occurred
during his tenure, as well as violations that occurred thereaﬁ-er as a result of his previous
participation.

7. David W. Muris is an optometrist practicing in Sacramento, California. Muris is a
part-owner of VIT and has been a member of VIT’s Board of Managers since at least 2001.
Muris contributed to the development of VIT’s principal product, the See Clearly Method. Since
the inception of the company Muris has b:;en a key participant in VIT and his participation
renders him legally responsible for the violations of law alleged.

8. Gary Korf of Fairfield, Iowa is the current president éf VIT, a position he has held
since July 1, 2003. Before assuming the position of president Korf was Chief Financial Officer
of VIT beginning in March 2003. Korf reports directly to the Executive Committee of the Board
of Managers. Korf has been a key participant in {/IT aﬁd his participation renders him legally
responsible for the violations of law alleged to have occurred during his tenure.

9. Hereinafter “defendants” is intended to refer to all named defendants, unless the
context otherwise requires.

JURISDICTION

10. The Iowa Attorney General is authorized to bring this action on behalf of the State of



Iowa by Iowa Code §§ 714.16 (7) and 714.16A (1) (2005).
11. The Iowa Consumer Fraud Act, Iowa Code § 714.16 (2)(a) (2005) (‘“the Consumer
Fraud Act”) provides in pertinent part:

The act, use or employment by a person of an unfair practice, deception, fraud,
false pretense, false promise, or misrepresentation, or the concealment,
suppression or omission of a material fact with intent that others rely upon the
concealment, suppression, or omission, in connection with the lease, sale, or
advertisement of any merchandise or the solicitation of contributions for
charitable purposes, whether or not a person has in fact been misled, deceived, or
damaged, is an unlawful practice.

It is deceptive advertising within the meaning of this section for a person to
represent in connection with the lease, sale or advertisement of any merchandise
that the advertised merchandise has certain performance characteristics,
accessories, uses, or benefits ... if, at the time of the representation, no reasonable
basis for the claim existed. The burden is on the person making the representation
to demonstrate that a reasonable basis for the claim existed.

12. Towa Code § 714.16 (1) provides the following definitions:

(f) “Deception” means an act or practice which has the tendency or capacity to
mislead a substantial number of consumers as to a material fact or facts.

(n) “Unfair practice” means an act or practice which causes substantial,
unavoidable injury to consumers that is not outweighed by any consumer or
competitive benefits which the practice produces.

13. Iowa Code § 714.16 (7) provides, in pertinent part:
Except in an action for the concealment, suppression, or omission of a material
fact with intent that others rely upon it, it is not necessary in an action for
reimbursement or an injunction, to allege or to prove reliance, damages, intent to
deceive, or that the person who engaged in an unlawful act had knowledge of the
falsity of the claim or ignorance of the truth.

14. In describing remedies under the Consumer Fraud Act, Iowa Code § 714.16 (7)

“provides in pertinent part as follows:

If it appears to the attorney general that a person has engaged in, is engaging in, or



is about to engage in a practice declared to be unlawful by this section, the
attorney general may seek and obtain in an action in a district court a temporary
restraining order, preliminary injunction, or permanent injunction prohibiting the
person from continuing the practice or engaging in the practice or doing an act in
furtherance of the practice. The court may make orders or judgments as necessary
to prevent the use or employment by a person of any prohibited practices, or
which are necessary to restore to any person in interest any moneys ... which have
been acquired by means of a practice declared to be unlawful by this section ...

In addition to the remedies otherwise provided for in this subsection, the attorney
general may request and the court may impose a civil penalty not to exceed forty
thousand dollars per violation against a person found by the court to have engaged
in a method, act, or practice declared unlawful under this section; provided,
however, a course of conduct shall not be considered to be separate and different
violations merely because the conduct is repeated to more than one person. In
addition, on the motion of the attorney general or its own motion, the court may
impose a civil penalty of not more than five thousand dollars for each day of
intentional violation of a ... permanent injunction issued under authority of this
section.

15. Towa Code §§ 714.16A (1) & (3) (2005) provide, respectively:
%,
If a person violates section 714.16, and the violation is committed against an older
person, in an action by the attorney general, in addition to any other civil penalty,
the court may impose an additional civil penalty not to exceed five thousand
dollars for each such violation.

As used in this section, “older person” means a person who is sixty-five years of
age or older.

FACTUAL ALLEGATIONS
16. Since April of 2000, VIT has marketéd nationwide a product called the “See Clearly
Method” (hereinafter sometimes referred to as “SCM” or “the Method”) through radio, tv, a
website (http://www .seeclearlymethod.con/), print ads, and other means. As of July 2004, VIT
was shipping from about 5,000 to 10,000 See Clearly Method programs a month to customers,
“and upon information and belief that approximate rate has contihued to the present.

17. The SCM has been sold at different prices at different times, but was sold for



$379.89 during much of 2004 and was being sold for $358.95 as of April of 2005.

18. VIT’s advertisements present the See Clearly Method as a kit of materials designed
to improve a consumer’s vision through eye exercises, thereby reducing or eliminafing the
consumer’s need for glasses or contacts. The kit consists primarily of an Instruction Manual, a
Daily Progress Journal, audio tapes and videotapes. The Instruction Manual includes various
charts to be used by the consumer in performing the prescribed exercises. In addition, some
versions of the kit have included a DVD, and a nutritional suﬁplement claimed to promote vision
and eye health.

19. Each separate medium -- the booklets, audio tapes, videotapes, and DVD -- contains
virtually the same information and exercises, which in each instance is largely the same as the
information and exercises contained in the 1996 book Improve Your Visioﬁ Without Glass Or
Contact Lenses, co-authored by the docto?s who designed the See Clearly Method. The
paperback version of that book bears a priée of $11.00.

20. Advertisements for the See Clearly Method urge consumers to call a toll free number
to obtain a free videotape relating to the Method. Consumers who call the number reach a
telemarketing operation that contracts with VIT. From about November of 2001 to the present,
the operation handling such telemarketing for VIT was O’Currance, Inc. of Salt Lake City, Utah.

21. Telemarketers at Q’Currance (pronounced “occurrence”) receive the consumer calls
prompted by VIT advertisements, and use scripts jointly crafted by VIT and O’Currance — but
finally approved by VIT — to sell the See Clearly Method. The contents of the scripts have
““changed from time to time to reflect changes in the price, terms of sale, or product components,

or to modify the way in which the Method is marketed. Because of such ongoing change,



references herein to the See Clearly Method telemarketing script may apply to some but not all
versions of the épproved script.

22. Consumers who call to obtain the free videotape are urged to commit to purchase the
Method on the following representative terms: The consumer pays $9.95 to have the full program
promptly shipped to the consumer’s home; the consumer has a 30 day trial period; the consumer
can return the package within the thirty day period and pay nothing more; or the consumer can
keep it and his or her credit card is billed the total price (e.g., $358.95), typically in five monthly
instalments. Consumers who decline to make an immediate purchase and insist on receiving the
free videotape highlighted in the advertisement are sent the videotape without cost. The free
videotape, which is essentially an infomercial replete with testimonial claims of success, again
urges the consumer to call the toll free number to buy the See Clearly Method.

23. Approximately 50 % of cons@ers who order the Method successfully exercise the
return option and thus avoid charges beyond the initial $9.95.

24. The eye exercises and so-called “techniques” contained in the See Clearly Method
are varied. They include, for example, focusing one’s eyes using special charts or props, facing a
bright light with one’s eyes closed at a distance of a few inches, covering one’s eyes with one’s
hands for sustained periods, and ﬁpplying hot and cold washcloths over the closed eyes. VIT
expressly credits the theories of William Horatio Bates, creator of the so-called “Bates Method,”

as the source of some of the principles and techniques of the See Clearly Method.!

' The “Bates Method” is derived primarily from Bates’s own 1920 book, The Cure of
Imperfect Sight by Treatment Without Glasses, and from the 1918 publication of Bates
collaborator Bernarr McFadden, Strengthening the Eyes: A New Course in Scientific Eye
Training in 28 Lessons.



THE BATES METHOD

25. VIT has instructed its telemarketers that if consumers ask whether the See Clearly
Method is similar to the Bates Method, they are to respond that Dr. Bates pioneered natural
vision therapy in the U.S. in the early 1900s and that the See Clearly Method has incorporated
some of Bates’s “principles and techniques.” The See Clearly Method Instructional Manual also
credits the Bates Method as the starting point of the natural vision improvement field that is said
to have “steadily evolved” in the U.S. and elsewhere.

| 26. It is universally acce:bted by mainstream ophthalmologists and optometrists that
accommodation (the vision process by which the eye adjusts in order to focus on objects at
different distances) involves the ciliary muscles which attach to and control the 'shape of the lens.
However, the Bates Method was grounded in part on Dr. Bates’s mistaken belief that

8,

accommodation is controlled by the same ;)uter muscles that re-position the eﬁtire eyeball in its
socket and that neither the ciliary muscles nor even the lens itself has any role to play in
accommodation. Upon information and belief, even the creators of the See Clearly Method now
reject this part of Dr. Bates’s theory on how the eye functions.

27. Even though Dr. Bates designed his various exercises and techniques burdened by a
fundamental misunderstanding of how the eye fuﬁctions, VIT imported some of these exercises
and techniques into the See Clearly Method. The Bates Method involved various near/far focus-
shifting exercises, eye crossing exercises, blinking exercises, and eye rolling exercises, as well as
such “techniques” as massaging certain parts of the area around the eyes and “palming” (placing

“one’s palms over one’s eyes to block out all light -- see Exhibit A?). Versions of each of these

2 Exhibits A, D and E are from Bates’s book, cited in the preceding footnote.
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havé been made part of the See Clearly Method. (See, e.g., Exhibits B and C.?)

28. The Bates Method also extolled the benefits of staring directly into the sun for
prolonged periods, claiming that in some instances “‘complete cures” of vision problems have
been effected in this manner. Bates’s book includes illustrative photos of people staring “without
discomfort” into the sun (see Exhibit D), and of a person having the sun’s rays focused by a
magnifying glass onto her open eye (see Exhibit E).

29. The See Clearly Method has not adopted the “stare-into-the-sun” aspect of the Bates
Method. However, as a substitute the See Clearly Method recommends “light therapy,” that is,
placing a 150 watt bulb six inches away from one’s closed eyes for two to three minutes at a time
(see Exhibit F).

The effect of thoughts upon vision

30. The Bates Method is rooted i:: part in Dr. Bates’s belief that a person’s vision defects
are invariably tied to what the person is thinking; indeed, Dr. Bates believed that poor‘vision is
the direct result of “wrong” thoughts. “The cause of any error of refraction ... or of any other
functional disturbance of the eye, is simply a thought — a wrong thought — and its cure is as quick
as the thought that relaxes. In a fraction of a second the highest degrees of refractive error may
be corrected ...” For example, according to Dr. Bates, “[olne woman’s sight was corrected by the
memory of a yellow buttercup ...”

31. The See Clearly Method again follows the lead of Dr. Bates, instructing tﬁe user to
“imagine your eyes becoming stronger and healthier” while palming, and also while engaged in

~light therapy. (See Exhibits C and F.) Similarly, the See Clearly Method user is instructed to be

3 Exhibits B, C and F are from the See Clearly Method Instruction Manual.
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“visualizing positive changes taking place” while engaged in hydrotherapy (the washcloth
treatment described above).

32. Along similar lines, the See Clearly Method Instruction Manual informs consumers
that “one of the most powerful predictors of a person’s success with the See Clearly Method is
their attitude. That is, if you’re optimistic and open to new ideas you’re more likely to achieve
success with the program.” As a way to “harness” this power, the Method recommends that a
user select “affirmations” from a list, and repeat them or think of them “as often as possible
during the day.” The menu of suggested affirmations includes: “I am seeing better each day,” “I
feel positive changes in my vision taking place,” and “I can see without my glasses.”

Glasses as hindrances

33. The Bates Method held that g‘lasées interfere with normal vision. Because glasses

kY

make vision worse, according to the Bates Method, they should simply be discarded.

34. Operating on similar assumptions, the designers of the See Clearly Method
recommend “progressive undercorrection.” This involves wearing corrective lenses weaker than
what is required to see clearly, so that vision is slightly blurred. According to the See Clearly
Method doctors, by progressing through a succession of ever weaker prescriptions, one can move
toward normal vision free of corrective lenses.

Critiques of the Bates Method

35. The Bates Method has been the subject of intense criticism from various authorities
for more than fifty years. For example:

a. As early as 1952, a study in the American Journal of Optometry reported that “[m]ost

of his [Bates’s] claims and all of his theories have been considered false by practically all
visual scientists.” Marg, Elwin; Am. J. Optometry, V.29, No. 4; April 1952.
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b. In The Truth About Eve Exercises (1956), Dr. Phillip Pollack subjected the Bates
Method to a painstaking analysis. Noting that ophthalmologists regarded some of Dr.
Bates’s recommendations as downright harmful (such as instructing patients to stare into
the sun) and regarded other Bates claims as merely strange (such as Bates’s contention
that he could tell from a person’s photograph whether the person had normal vision),
Pollack concluded that “/n]ot a single exercise in the Bates system has any value
whatsoever as far as reducing refractive errors is concerned.” More generally, Pollack
concluded that although eye exercises have a role to play in treating certain problems,
such as the failure of the eyes to coordinate, “[e]ye exercises of any kind cannot eliminate
or even reduce nearsightedness, farsightedness or astigmatism. They are completely
worthless as far as eliminating the need for glasses is concerned.”

c. Dismissing the Bates movement as a “pseudo-scientific cult,” Martin Gardner wrote in
1957 that “there is not the slightest factual foundation for Bates’ theory of
accommodation or the value of his exercises.” Fads and Fallacies in the Name of
Science, Dover 1957, p. 342.

d. The Subcommittee on Health and Long-Term Care of the Select Committee on Aging
of the U.S. House of Representatives concluded a four year investigation with a 1984
report entitled Quackery, A 310 Billion Scandal. The report noted that the Subcommittee
arranged for experts to review the book How to See Without Glasses, a 1969 publication
that relied heavily upon the Bates Method and included various of the exercises that the
See Clearly Method also borrowed from Bates. The report cited the reviewers’
conclusion that “neither the exercises advocated nor any other exercises would be
effective in correcting vision.” :

€. In The Health Robbers, A Close Look at Quackery in America (1993), contributing
authors Russell S. Worrall, O.D. and Jacob Nevyas, Ph.D, Sc.D, stated that “[c]ontrary to
scientific fact, Bates taught that the dimensions of the eyeball and the state of the
crystalline lens have nothing to do with poor eyesight. It should be obvious that these
exercises cannot influence eyesight disorders as Bates claimed.”

f. The Encyclopedia of Pseudoscience (2000), noting that Dr. Bates was the first
exponent of the theory that visual defects could be cured by throwing away one’s glasses
and following a prescribed regimen of eye exercises, states that this idea was “one of the
most persuasive pieces of pseudoscience in the early part of the 20® century ...”

g. The advice of the National Eye Institute, a component of the U.S. government’s
National Institutes of Health, runs directly counter to the contention that one should
discard one’s glasses (Bates Method) or accustom oneself indefinitely to blurred vision
for therapeutic reasons (See Clearly Method). The Institute warned that “[u]ncorrected or
under-corrected refractive error can result in significant vision impairment.” Vision
Problems in the U.S., 2002.
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36. Such challenges to the principles and techniques undergirding the See Clearly
Method underscore the importance of requiring that those profiting from extraordinary product
claims be able to substantiate those claims, as mandated by Iowa Code § 714.16 (2)(a) (see
paragraph 11 above). |
REPRESENTATIONS OF EFFICACY AND SCIENTIFIC FOUNDATION

37. VIT represents that the Method is generally effecti.ve in improving eyesight, that by
using the Method many or most users can reasonably expect to discard corrective lenses, and that
the See Clearly Method is scientifically grounded. These representations lack substantiation and,
upon information and belief, are false.

Claims of effectiveness in improving vision

38. See Clearly Method telemarketers are scripted to misrepresent the effectiveness of

AY
kS

the Method in improving vision by claiming that the Method will work for almost anyone with
common vision problems, and that if used as designed “it’s almost impossible not to see
results,”™ in most cases within about two weeks.

39. Advertisements for the See Clearly Method eXaggerate the effectiveness of the
Method through such claims as the following;:

a. “In just minutes a day you can enjoy a lifetime of seeing clearly.”

* Throughout this Petition, emphasis that appears within quoted text has been added,
unless otherwise indicated; references throughout to “glasses” should be interpreted to include
other corrective lenses such as contacts, unless the context otherwise suggests; when specific
- instances are cited in connection with a more general allegation the instances should be regarded
as illustrative and not exhaustive; and practices described in the present tense are alleged to have
occurred within the course of VIT’s marketing of the See Clearly Method, but may in some
instances have been discontinued prior to the filing of this Petition.
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b. “If you’d like to experience the minor miracle of actually improving your vision
naturally, call 1-800 ...”

Claims of effectiveness in eliminating corrective lenses

40. Advertisements for the See Clearly Method exaggerate the effectiveness of the
Method in eliminating the user’s need for corrective lenses through such representations as the
following:

a. “The ultimate goal is to see without your glasses.”

b. “Join the many who have thrown away their glasses.”

c. “How would you like to be free from the burden and stigma of your glasses or contact
lenses for the rest of your life and without laser surgery?”

d. “Glasses and contacts? There’s a better way to improve your vision ...”

e. “If you want to get out of glasses without surgery, the authors of the See Clearly
Method say it could be your escape plan.”

41. See Clearly Method telemarketers are scripted to exaggerate the effectiveness of the
Method in eliminating the need for corrective leﬁses for many or most users by claiming that the
Method could reduce or even eiiminate dependency on giasses or contacts, and that it is a
reasonable expectation for many users to “get out of their glasses.”

42. See Clearly Method telemarketers are scripted to represent that even consumers
whose eyesight is particularly bad can shed their glasses, although they should not expect to
achieve clear vision quite as quickly. Would-be purchasers are told, for example, that if they
have been wearing glasses for decades and have a strong prescription, they should not expect “to

get rid of them overnight.”

43. See Clearly Method telemarketers are scripted to claim that laser surgery compares
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unfavorably to the Method in terms of eliminating glasses, by telling consumers that according to
the FTC most people who undergo laser surgery will still have to wear glasses at some point.
This contrast falsely implies that, unlike patients of laser surgery, most users of the See Clearly
Method can expect to be completely free of glasses indefinitely.

44. See Clearly Method telemarketers have been trained to exaggerate the effectiveness
of the Method in eliminating the consumer’s need for glasses. Telemarketer trainees have been
told that:

a. The reason consumers respond to See Clearly Method ads is because they want and
need to be out of their glasses.

B. With the Method, there is no reason why anybody would ever have to wear glasses.
c. Telemarketers could use a story about an 88 year old firefighter who was spared ever
having to wear glasses through eye exercises — a story which, upon information and

belief, is wholly unsubstantiated. *,

d. Eye exercises will become so widespread and routine that the next generation of
children won’t ever have to wear glasses.

45. Consistent with such training, See Clearly Method telemarketers have made
representations to prospective customers that grossly exaggerate the effectiveness of the Method:

a. “[N]ow the doctors say, within as little as six weeks you can be out of your glasses
totally.”

b. “So would you like to get [the Method] sent out there to you so you can get out of
those glasses?”’

c. “But for $9.95 ... what do you have to lose but those reading glasses, right?”

d. [To a prospective customer after establishing that he has wom glasses for forty years:]
“Okay, well, you’re ready to get out of them, aren’t you?”

e. “The See Clearly Method ... corrects problems like near-sightedness, far-sightedness,
astigmatism ...”
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46. The free promotional video that VIT sends to consumers stresses the elimination of
corrective lenses through such statements as the following;:

a. “[The Method] makes more sense than wearing glasses or getting surgery ...”

b. “[I]t’s every mother’s right that her children do not have to wear glasses.”

c. “[T]he See Clearly Method is a way to keep your kids out of glasses.”

d. “[T]he See Clearly Method can help most people get rid of their glasses or contact
lenses or at least reduce their dependency on them ...”

e. “And that’s what this program does — it enables you to see clearly without glasses,
without lenses.”

47. The promotional video also features a succession of consumers repeating the “get rid
of your glasses” message: “I don’t have to wear my glasses anymore;” “I don’t need my glas_ses-
to watch television or to the movies anymore;” “I don’t need distance glasses;” “It feels very free
to not be wearing the glasses;” “It was gr;;ht to not wear glasses anymore;” “The bottom line is,
why wear glasses if you don’t have t0?”

Scientific Grounding

48. Radio advertisements falsely represent that the See Clearly Method is scientifically
grounded by claiming inter alia that the Method is a “proven program,” based on “fifty years of
research,” and is a “scientific breakthrough.”

49. See Clearly Method telemarketers falsely represent that the See Clearly Method is
scientifically grounded by frequently emphasizing the involvement of doctors and research
scientists in developing the Method, and by claiming that the Method is based on more than

""1,500 published articles and research papers.

50. When consumers affirmatively ask what research there is on the program,
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telemarketers are scripted to admit that there is no formal research on the Method. However,
telemarketers are further scripted to mislead consumers on the issue of scientific grounding by
describing a scientific-sounding clinical evaluation in which 86 % of the participants “reduced or
eliminated their use of glasses or contacts.”

51. VIT is acutely aware of the persuasive impact upon consumers of such references to
research By professionals; telemarketers are expressly instructed to “/c/reate credibility” by
talking é.bout the doctors, the clinical evaluation, behavioral optometry, and the doctor referral
| network.

52. Upon receipt of the kit a purchaser has thirty days to decide whether to keep or return
the See Clearly Method and avoid the $358.95 credit card charge. A consumer who reviews the
kit’s Instruction Manual to assist in making thaf decision is expressly assured that the See Clearly
Method is “a positive approach with a sciZntyic Sfoundation.” Other representations in the

Manual reinforce the message that the Method is anchored in sound science:

a. The “ground-breaking knowledge” embodied in the See Clearly Method is the
culmination of “decades of research and clinical experience.”

b. Most eye doctors are unaware of the “sizable body of professional literature and
research available on natural vision improvement.”

c. “The doctors who created the See Clearly Method ... are top professionals with
distinguished careers in vision research ...”

d. The techniques have been “proven effective in years of clinical practice with thousands
of patients ...”

Substantiation Requirements
53. Such claims for the efficacy of the See Clearly Method as those cited above give rise

to the substantiation requirement of Towa Code § 714.16 (2)(a). VIT has long been aware of the
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need for substantiation;»in October 2001 VIT informed would-be investors that “[t]he Company
is sensitive to ... the requirement that claims for its products be substantiated.”

54. The representations to consumers that the See Clearly Method is scientifically
validated give rise to the further requirement that efficacy be established through the application
of scientific testing, i.e., through at least two well-controlled, double-blind studies.

THE CLINICAL EVALUATION OF THE SEE CLEARLY METHOD

55. If prospective purchasers ask what research exists on the See Clearly Method,
telemarketers are scripted to tell them that although there is no formal research, in 1999 the
doctors who created the Method performed a clinical evaluation in which 21 people used the
program for 5 weeks; that 20 subjects (95 %) improved their visual acuity; 18 (86 %) reduced or
eliminated their use of corrective lenses; 14 (67 %) reduced prescription strength; and 20 of the
21 subjects (95 %) were satisfied with th;results of using the Method. Telemarketers are also
provided the option of disclosing that no control group was used in the clinical evalﬁation.

56. The above description is misleading in that it fails to disclose several fac;,ts that would
be important to a consumer wishing to understand and assess the clinical evaluation in question,
and relate it to the circumstances in which he or she expects to use the See Clearly Method. Such
undisclosed mateﬁal facts include the following:

a. The effort in question was a preliminary clinical evaluation.

b. Dr. Muris, one of the two people performing the clinical evaluation, was a part owner

of VIT and had a direct financial interest in obtaining results purporting to show that the

See Clearly Method was effective.

c. Only persons with particularly mild vision problems were selected to participate.

People with “high” and even “medium” nearsightedness were excluded. Similarly, as to
the loss of focusing power due to aging, only those who were using or were about to use
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their first pair of reading glasses were selected.

d. Although 30 participants began the evaluation, results were only reported for the 21
who appeared for the final eye exam at the end of the six weeks. '

e. Participants were tested for improvement after six weeks of practicing the techniques,
during which time they were expected to practice the techniques for at least one-half hour
daily. Participants also received support in the form of weekly seminars of instruction
during that period.

f. In addition to the regimen of weekly seminars of instruction and daily exercises, each
participant was provided with an eye patch, was instructed to wear it for at least one hour
each day, and was cautioned that not doing so might “fail to get results.” The See Clearly
Method kit that was later sold to consumers gave only passing mention to the use of an
eye patch, and neither provided an eye patch nor instructed consumers to use one for an
hour each day.

g. Participants were provided, free of charge, new glasses with weaker prescriptions as
needed over the course of the evaluation.

h. Of the 18 participants who were reported as having reduced or eliminated their use of
glasses or contacts, in fact only three actually eliminated their use of corrective lenses. Of
those three, two had worn glasses less than half the time even before using the Method,
and the third subject was reported by the doctors to have had “no significant objective
change” at the end of the clinical evaluation.

57. More recent versions of the telemarketing script are even more misleading in how the

clinical evaluation is described to consumers, in that consumers are told only that 86 % of the

subjects in the 1999 clinical evaluation reduced or eliminated their use of glasses or contacts, and

95 % improved their visual acuity. This version is more misleading because it omits the facts

that there is no “formal research” on the Method, that the clinical evaluation involved no control

group, that there were only 21 participants, and that the evaluation was performed by the

Method’s creators.

" REPRESENTATIONS THAT THE METHOD IS FUN, FAST AND EASY

58. See Clearly Method telemarketers are scripted to represent that the consumer using
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the Method to improve his or her eyesight in an effort to dispense with corrective lenses will find
that the exercises require only a few minutes a day, that positive results may well come quickly,
- and that the exercises are “fun” as well as “easy to do.”
59. See Clearly Method advertisements make misleading representations comparable to
those noted in the preceding paragraph, including for example the folloWing:
a. “We at Vision Improvement Technologies believe the See Clearly Method is the most
effective at-home program available for improving your vision safely, naturally, and

easily.”

b. “Q: How much time do the eye exercises take? A: Very little. You can do them while
you’re on the phone or while commercials are on TV. You don’t need ‘extra’ time.”

c. “Q: Realistically, how long will it be before I see results? A: Distinguished expert
Merrill J. Allen, one of the creators of the See Clearly Method, says you might well see
results fast — in as little as 7 to 10 days. Some, he says, see results in as little as

two days.”

d. “People all across the country ;;ever thought they could improve their vision so

dramatically and yet so easily in just minutes a day.”

60. Although VIT repeatedly represents to prospective buyers that they need only spend a
few minutes a day doing the program, in fact the doctors who developed the program recommend
spending a minimum of thirty minutes a day doing the techniques, a fact which is not disclosed
to consumers unless they happen to make specific inquiry.

61. Some versions of VIT’s telemarketing scripts mislead consumers by directly
contradicting the doctors’ recommendation regarding the amount of time one must devote to the
Method on a daily basis. See Clearly Method telemarketers are scripted to understate the time

involved by telling consumers that the time commitment is only 10 to 15 minutes a day, rather

than the half hour minimum that the doctors in fact recommend.
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62. VIT has been aware of the fact that its infomercial understates this minimum time
commitment since as early as June of 2000, when a person reviewing the See Clearly Method
and its promotion expressly brought this discrepancy to the company’s attention.

63. VIT also knew from Dr. Muris’s experience in conducting the clinical evaluation in
1999 that even under those uniquely supportive circumstances, involving doctor-supervision,
individualized attention and Wee:kiy seminars, 9 of the original 30 participants did not follow
through, and of the 21 participants who completed the evaluation 3 did not comply with
instructions to spend at least 30 minutes a day using the See Clearly Method. This level of
attrition and non-compliance under nearly ideal conditions put VIT on notice that the Method’s
regimen could not be accurately characterized as “fun” and “easy to do.” In fact, such attrition
and non-compliance suggest a si gniﬁcan‘; design flaw in the Method, which should either have
been remedied prior to marketing the proéuct or should have been adequately disclosed to

buyers.

TESTIMONIALS
Consumer testimonials in advertisements for the See Clearly Method
64. VIT has made liberal use of testimonials in advertising and promoting the See
Clearly Method, and upon information and belief many customers were induced to purchase by
personal testimonials extolling the benefits of the Method. However, VIT’s use of consumer
testimonials included the following unfair and deceptive practices:
a. Testimonials that featured pictures of the testimonial-givers uniformly presented them
without glasses, even though discarding one’s glasses was not a reality for the vast

majority of consumers using the method, and even though in some instances the
testimonial-providers pictured had not eliminated their dependency on corrective lenses.
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b. In some instances, a person’s testimonial continued to be used by VIT even after that
person quit using the Method, no longer derived the benefit cited in the testimonial, or
even questioned the efficacy of the Method. '

c. Testimonials were used without disclosure that the person providing the testimonial
had reason to be biased. ‘Perhaps the most egregious example is the use of a dramatic
testimonial from a man who was himself an investor in VIT. Other examples include
testimonials that were provided by a personal friend of persons.in control of VIT; a
patient of Dr. Muris; and patients of another doctor promoting the See Clearly Method,
Dr. Henry Ettinger, all without disclosure of the special relationships.

d. Numerous testimonials were used without disclosure that the persons providing the
testimonials had been subjects in Dr. Muris’s 1999 clinical evaluation, and had therefore
used the See Clearly Method with the doctor’s continuing personal guidance under
circumstances substantially different from those the consumer could anticipate.

65. Although VIT advertisements typically included some version of the disclaimer

“Individual results will vary” in connection with the use of testimonials, this disclosure did not

render the objectionable testimonial practices harmless, and did not bring those practices into

\

compliance with applicable law.

66. Claims made in consumer testimonials were in many instances misleading, either at

the time the testimonials were first used, or later, when the testimonials continued to be used in

spite of subsequent developments relating to the consumer who provided the testimonial.

Examples include the following (in each instance, testimonials in visual media pictured the

person without glasses):

a. Testimonial of Mark M—, then age 40, provided on or about July 30, 1999:

“If I were to use one word to describe the See Clearly Method, it would be ‘phenomenal.’
Start the See Clearly exercises — they have done wonders for me! I feel like now I can
interact with people without having a barrier between us.” In fact, Mr. M-- was still
wearing his glasses at the time of the testimonial for such activities as driving or watching
movies. Moreover, as of August 2004 Mr. M-- was back to wearing corrective lenses full
time.
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